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 1.  TIME:  9:00   CASE#: MSC17-02384 
CASE NAME: PH INVESTORS VS. AVALONBAY 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY AVALONBAY COMMUNITIES INC., et al. 
* TENTATIVE RULING: * 
 
 Defendants’ motion for summary judgment or summary adjudication is denied.  

The basis for this ruling is as follows. 

 A. Burden Shifting. 

 The Court finds that defendants have not shifted to plaintiff the burden to come forward 

with opposition evidence.  The motion is denied on this ground. 

  A-1. The Burden Shifting Requirement. 

 Defendants must support a motion for summary judgment with competent evidence 

in order to shift to the plaintiff the burden of coming forward with opposition evidence.  

(See generally, Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 854-855; Canifax v. 

Hercules Powder Co. (1965) 237 Cal.App.2d 44, 50.)  In other words, if the defendants’ showing 

would not support a judgment, it does not shift the burden of coming forward with evidence to 

plaintiff.  (See, Allen v. Smith (2002) 94 Cal.App.4th 1270, 1277.) 

There are two ways defendants can meet this requirement: (1) they can offer competent 

evidence negating the plaintiff's case, or; (2) they can offer competent evidence, usually in the 

form of "factually devoid" discovery responses, that the plaintiff lacks necessary evidence.  

Under California law, the defendants cannot simply "point out" in unsupported argument the 

plaintiff's lack of evidence: 

Summary judgment law in this state, however, continues to require a defendant 

moving for summary judgment to present evidence, and not simply point out that 

the plaintiff does not possess, and cannot reasonably obtain, needed evidence.  

[Emphasis added.]  In this particular at least, it still diverges from federal law.  

For the defendant must "support [ ]" the "motion" with evidence including 

"affidavits, declarations, admissions, answers to interrogatories, depositions, 

and matters of which judicial notice" must or may "be taken."  (Code Civ. Proc., 

§ 437c, subd. (b).)  The defendant may, but need not, present evidence that 

conclusively negates an element of the plaintiff's cause of action.  The defendant 

may also present evidence that the plaintiff does not possess, and cannot 

reasonably obtain, needed evidence--as through admissions by the plaintiff 

following extensive discovery to the effect that he has discovered nothing.  

But, as Fairbank v. Wunderman Cato Johnson (9th Cir.2000) 212 F.3d 528 

concludes, the defendant must indeed present "evidence":  Whereas, under 

federal law, 'pointing out through argument' (id. at p. 532) may be sufficient 

(see generally Schwarzer et al., Cal. Practice Guide: Federal Civil Procedure 

Before Trial (The Rutter Group 2001) ¶¶ 14:137 to 14:137.6, pp. 14-32 to 14-33 
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[setting out the 'disagree[ment]' of the '[c]ourts' on the issue]), under state law, 

it is not. 

(Aguilar, supra, 25 Cal.4th at 854-855.) 

  A-2. Application. 

 The issues in a summary judgment motion are defined by the pleadings.  In the case at 

bar, plaintiff alleges as follows in its Complaint: 

17. On information and belief, Defendants have purported to establish the fair 

market value of the Lot 4 Property by appraising a development of only 

190,000 square feet, despite the fact that the Lot 4 Property is entitled for 

development of approximately 290,000 square feet.  On information and 

belief, the result of this and other errors in Defendants’ appraisal is that 

Defendants have undervalued the fair market value of the Property by at 

least $ 4.4 million. 

18. On information and belief, Defendants’ Waterfall Calculation also does not 

properly take into account, or provide supporting documentation relating 

to, certain credits or reallocations of cost overruns in connection with 

adjacent portions of the Project, as required under the terms of the LLC 

Agreement.  These credits or re-allocations include, but are not limited to, 

re-allocation of cost overruns totaling approximately $ 2.25 million in 

connection with a portion of the Project known as Block C, credits totaling 

$ 2.5 million in connection with a portion of the Project known as Block C, 

credits totaling $ 2.5 million in connection with portions of the Project 

known as Blocks A, B, and E, and the value of certain pre-paid 

development fees totaling more than $ 1.5 million. 

Plaintiff has apparently withdrawn the theory alleged in paragraph 17.  The remaining dispositive 

issue is whether what both sides refer to as the “waterfall calculation” was properly performed. 

 Defendants have not offered competent evidence on this point — or if they have, it is not 

properly indexed in the separate statement.  Defendants’ Fact No. 19 provides as follows: 

19. In written correspondence dated June 15, 2017, Defendants informed 

Plaintiff that the Company was assigning the interest in the Block D rights 

to Avalon’s affiliate, Avalon Oak Road, L.P., a Delaware limited 

partnership. 

This fact does not even mention the waterfall calculation, much less index evidence of the 

calculation’s correctness. 

 We next learn from Defendants’ Fact No. 20 that plaintiff objected to the 

waterfall calculation: 
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20. Plaintiff’s counsel sent a letter dated July 27, 2017 Manager c/o Avalon 

in response to the June 15, 2017 letter, challenging the manner in which 

Manager applied the Waterfall Calculation. 

Apparently at least one of plaintiff’s objections was valid, because at a mediation session on an 

unspecified date, defendants provided plaintiff with an “updated” calculation addressing one of 

plaintiff’s stated concerns: 

23. The parties attended a mediation and Avalon provided an updated 

Waterfall Calculation that included the Milestone Payment Reduction 

referred to Plaintiff’s letter dated July 27, 2017. 

 What we do not have is a declaration from an expert witness, or from anyone employed 

by defendants, stating (1) what a “waterfall” calculation even is, (2) the methodology used in 

making the original waterfall calculation, (3) that the original waterfall calculation was correct, 

and (4) why if the original waterfall calculation was correct it had to be “updated” in response to 

plaintiff’s objections.  Defendants appear to regard the methodology and accuracy of their 

waterfall calculations to be self-evident; the Court finds that they are not. 

 Without substantial help from defendants’ separate statement, the Court has taken some 

time to read through the deposition testimony submitted with defendants’ own opening papers.  

The Court finds that this deposition testimony does not adequately address the above 

questions, and in fact raises more questions. 

The Deposition Of Jeff White 

 The key contractual language is Section 5.3(H) of the parties’ LLC agreement, which 
provides as follows: 

H. Eighth, to Avalon until it has received reimbursement of any costs or 
expenses to construct the Replacement Garage and Infrastructure, but 
only to the extent such costs or expenses are in excess of the amounts 
which are or will be reimbursed or paid by the Authority or any related 
governmental agency (such reimbursement shall be deemed to include all 
costs and expenses which are or would be eligible to be reimbursed 
and/or are actually reimbursed from proceeds of an available 
communities facilities district or Mello Ross financing. 

 
The waterfall calculation was used to determine whether there was a surplus after the 

“reimbursement” called for in this section.  Yet Mr. White, in his deposition, confusingly states 

that “reimbursement” is not the right word: 

Q. So my question, Mr. White, was that your testimony is that Avalon 
repeatedly advised PH Investor Co., even as early as 2012 you’re saying, 
that Avalon had so much in unreimbursed costs for the Pleasant Hill 
project that there would never be profits to split with PH Investor Co.  
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Right? 
 
A. That would not be the correct – that would not – no, that’s not correct.  

I would characterize it as – first of all, these are not unreimbursed.  
These are cost overruns, so let’s use that term.  These are cost overruns. 

 
(Defendants’ Evidence, Exh. 19, page 602.)  How are cost overruns different from unreimbursed 
costs?  And it is not clear how Mr. White’s opinion on this or any other aspect of the waterfall 
calculation would have weight in any event, given that he admits he is not an expert in 
accounting.  (Exh. 19, page 606.) 
 
 Mr. White does not take ownership of the methodology and accuracy of the waterfall 
calculation.  Rather, he testified that the calculation was a “joint effort” between him and another 
employee, Mohammad Moeed.  (Exh. 19, p. 622, p. 625.)  Unnamed “auditors” were also 
involved, although their role is not explained.  (Ibid.) 
 
 Defendants are adamant that their sale of Block C is completely irrelevant to the 
waterfall calculation.  And yet Mr. White testified as follows on the subject of how costs 
could be reimbursed: 
 

Q. Okay.  And when you know from that information that a cost has been 
incurred, right, how do you know if a cost has been reimbursed? 

 
A. You see the transaction. 
 
Q. If you wanted to find out if costs relating to the garage, for example, 

had been reimbursed, how would you look into that? 
 
A. Well, I didn’t – I wouldn’t because the only way they’re going to be 

reimbursed is from the proceeds of C and D.  [Emphasis added.]  So if 
there’s no transaction there’s no reason for me to spend time on it. 

 
(Exh. 19, p. 624.)  This testimony suggests that defendants could have received reimbursement 
from the transaction between plaintiff and defendants involving Block C. 
 
 There is also great confusion over whether internal cost allocations affect the 
waterfall calculation.  Defendants adamantly assert that they don’t.  However, Mr. White testified 
as follows: 
 

Q. One of the things that had to be done in the waterfall calculation, 
Mr. White, was you had to allocate certain costs you had to make 
decisions? 

 
A. Yes, yes. 
 
Q. And you were involved in that process of how some of the costs would be 

allocated; right? 
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A. Yeah.  Yeah, we had to make that determination day one. 

 
(Exh. 19, p. 625.)  On the next page of the deposition, Mr. White then testifies that cost 
allocation “[h]as nothing to do with waterfall.”  (Exh. 19, p. 626.)  If cost allocation has nothing 
to do with the waterfall calculation, why did defendants have to address cost allocation on 
“day one” of performing the waterfall calculation? 
 
 Finally, the Court is troubled by Mr. White’s initial belief that there were two possible 
ways of performing the waterfall calculation, one which resulted in no distribution to plaintiff and 
one which resulted in a distribution to plaintiff of $ 1.2 million dollars.  Mr. White’s belief in these 
two “reasonable” alternative calculations was so strong that he expressed the belief in an email 
to top employees.  (Exh. 19, 626-634.)  Yes, he recanted that position in his deposition.  But if 
the issue of how cost allocation relates to the waterfall calculation is a simple one, and if 
defendants’ position on that issue is irrefutable, how could an experienced Avalon employee like 
Mr. White have initially been so confused?  This is not as innocuous a matter as defendants 
attempt to portray it. 
 

The Deposition of Nathan Hong 
 

 Nathan Hong testified that he was confident in the correctness of the waterfall 
calculation.  However, this was not based on his own expertise and a review of the waterfall 
calculation and background documents.  Rather, it was simply based on Mr. Hong’s trust in 
“the numbers that come from accounting,” and in “all of the checks and balances that 
Mohammed [Moeed] and the accounting team and the auditors go through.”  (Defendants’ 
Exh. 18, p. 594.)  Even if this evidence had been properly referenced in the separate statement, 
this is not the stuff of which summary judgments are made. 
 

The Deposition of Mohammed Moeed 
 

 Defendants have not adequately explained troubling language in the agreement by 
which plaintiff sold its interest in Block C to defendant Avalon.  The parties agreed that plaintiff 
would have no further liabilities or obligations under the parties’ agreement with respect to 
Block C.  If costs were otherwise properly allocable to Block C, didn’t Avalon waive its right to be 
reimbursed for those costs upon the sale of Block D? 
 
 Mohammed Moeed was asked about this at his deposition.  He simply said that he 
had not considered that contractual issue “at any time in doing any waterfall analysis.”  
(Defendants’ Exh. 17, p. 514.)  He did not explain why. 
 
 Mr. Moeed testified as follows concerning his limited role in making the 
waterfall calculation: 
 
  Q. How did you get involved in making the waterfall calculations? 
 

A. As I said, I reviewed the first draft.  [Emphasis added.]  That draft 
eventually was also shared with the auditors to present the – in their 
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statements.  And I was only – my capacity was just to support what was in 
there to the auditors so they were comfortable with presenting it there. 

 
(Exh. 17, p. 517.)  It appears that Mr. Moeed’s role was limited to seeing whether the calculation 
“lined up with the cost basis that we were carrying on our books because as an initial step 
before sending it to the auditors.”  (Ibid.)  Mr. Moeed had only a “general understanding” as to 
the methodology used by the auditors.  (Exh. 17, p. 518.)  Mr. Moeed was not involved in 
preparing the “updated” waterfall calculation, which is apparently the one defendants regard as 
definitive.  (Exh. 17, pp. 519-520.) 
 
 Like Mr. White, Mr. Moeed testified that cost allocation was an important part of the 
waterfall calculation: 
 

Q. Okay.  Now, we talked about the two parts of the waterfall calculation in a 
sense, the sale price part and then the cost allocation part.  And I’d like to 
talk to you some about the issue of cost allocation.  And to start out, the 
waterfall result would be influenced by how the costs were allocated, 
right?   [Emphasis added.] 

 
A. Yeah.  Yes. 
 
Q. That’s an important part of the whole waterfall process. 
 
A. Yes. 
 

(Exh. 17, pp. 523-524.)  Yet almost in the same breath, Mr. Moeed stated that cost allocation 
“wouldn’t affect the waterfall,” without explaining how both propositions could be true.  (Exh. 17, 
p. 526.)  This seeming discrepancy is not persuasively explained. 
 

The Court did not find Mr. Moeed’s discussion of how cost allocation fits into the waterfall 
calculation illuminating.  Mr. Moeed said that “I reviewed the cost allocations as they tied to our 
books.”  (Exh. 17, p. 524.)  He also made a distinction between “shared costs” and 
“direct costs,” without clearly defining those terms and explaining how the distinction affects the 
waterfall calculation.  (Exh. 17, pp. 525, 531-533.) 

 
With regard to Mr. White’s two alternative waterfall calculations, Mr. Moeed does not 

persuasively explain how he and Mr. White could have been in agreement as to the correctness 
of that analysis on October 26, 2016.  This was when Mr. White sent an email to top employees 
telling them that, in discussions after Mr. Moeed questioned the correctness of the two 
alternative waterfall calculations, on October 24, Mr. Moeed now agreed with Mr. White.  
(Exh. 17, pp. 548-552.) 
 

B. Evidentiary Issues. 
 
In light of the Court’s ruling on the burden shifting analysis above, the Court need not 

address the evidentiary objections that defendants submitted with the reply papers.  However, 
plaintiff’s counsel should bear these well-reasoned objections in mind during any new mediation 
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the parties may conduct.  There are legitimate issues about the expert’s areas of expertise, 
his methodology, and even the extent that the expert’s opinions qualify as expert opinions as 
opposed to mere mathematical calculations. 

 
C. Procedural Issues. 
 
Plaintiff is directed to highlight deposition testimony in all future filings; the deposition 

testimony submitted with the opposition papers is not highlighted.  (See, Cal. Rules of Court, 
rule 3.1116, subd. (c).) 

 
The court files contain numerous “confidential” records that have not been properly 

sealed.  These are found in the following places: (1) defendants’ opening and reply papers; 
(2) plaintiff’s opposition papers, and; (3) two “confidential documents” submitted by plaintiff 
in connection with an ex parte application to continue the trial date on March 12, 2020. 

 
Defendants have recently filed a motion to seal, set for hearing on July 30, 2020.  

Plaintiff has not filed a corresponding motion, and is hereby advised that a party cannot seal 
documents simply by placing them in a sealed envelope and marking them confidential.  
Further, it seems unlikely to the Court that the entirety of plaintiff’s opposition evidence, which is 
several inches thick, would meet the strict standard for sealing documents.  Plaintiff is directed 
to review that strict standard, as articulated in defendants’ motion to seal. 

 
D. Comments. 
 
While the Court has denied defendants’ motion, this should not give plaintiff a false 

sense of security.  The Court finds many of plaintiff’s arguments strained, and the opinions of 
plaintiff’s expert problematic.  For example, the Court does not see the logic of treating Avalon’s 
post-sale income from Block C as “reimbursement.” 

 
On the other hand, some of defendants’ arguments are also strained.  For example, 

defendants argue that even if they had earlier received reimbursement for the costs identified in 
Section 5.3(H) of the LLC agreement, they would still be entitled to full reimbursement for those 
same costs again from the proceeds of the sale of Block D.   The Court finds the proposition 
counter-intuitive; it would seem like a double recovery. 

 
Further, defendants appear to take an inconsistent position on the issue of 

whether expert witness testimony is even necessary in this case.  Defendants have designated 
an expert witness, but argue in the reply papers that the correctness of the waterfall calculation 
can be determined simply by looking at the text of the parties’ LLC agreement — and perhaps 
also at Avalon’s financial statements — without the benefit of an expert opinion.  It is hard to 
reconcile the latter position with the fact that defendants felt they needed to support their motion 
with approximately 600 pages of evidentiary exhibits, which take up an entire volume of the files 
for this case. 

 
Ultimately, if neither side is able to offer competent evidence concerning why the 

waterfall calculation is correct or incorrect, plaintiff will lose the case. This is of course because, 
unlike in the summary judgment context, plaintiff will have the burden of coming forward with 
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evidence at trial. 
 

 The Court strongly encourages the parties to continue to pursue settlement discussions. 

 

  

 


